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NTSB Order No. EA-4189

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 27th day of My, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12652
V.

DAVE CRAI G McDANI EL

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Jimy N. Coffrman, issued on Novenber 17,
1992, following an evidentiary hearing.' The |aw judge affirmed
an order of the Adm nistrator revoking respondent's comerci al

pilot certificate for violations of 14 CF. R 67.20(a)(1), and

The initial decision, an excerpt fromthe hearing
transcript, is attached, as is a relevant procedural order issued
by the | aw j udge.
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91.12.2 W deny the appeal.
The following facts were found by the | aw judge and are not

contested on appeal:

°1n 1982, respondent was convicted in Federal court of
conspiracy to inport and possess with intent to distribute
mar i j uana.

°1n 1984, he was convicted in State court of trafficking in
cocai ne.

° The 1984 conviction was based on respondent's know ng
operation in the United States of an aircraft carrying
hundreds of pounds of cocai ne.

The Adm nistrator's exhibits also show that, on his annual
medi cal application in 1983, respondent checked "no" in response
to a question asking for information regarding other-than-traffic
convictions. On his annual nedical applications in 1987 and
1988, respondent checked the "no" box and al so wote "No change"

in the "Remarks" section. On his annual nedical application in

At the relevant tines, section 67.20(a)(1) provided:
(a) No person may nake or cause to be made- -

(1) Any fraudulent or intentionally fal se statenent on any
application for a nmedical certificate under this part[.]

At the tinme of the incidents, section 91.12, Carriage of
narcoti c drugs, mari huana, and depressant or stimnmulant drugs or
substances (now 8§ 91.19), provided, as pertinent:

(a) Except as provided in paragraph (b) of this section, no
person may operate a civil aircraft within the United States
w th know edge that narcotic drugs, marihuana, and
depressant or stinulant drugs or substances as defined in
Federal or State statutes are carried in the aircraft.

Certificate revocation or suspension for convictions regarding
unaut hori zed carriage of drugs was authorized by 14 C F. R
61.15(c).
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1989, respondent checked the "yes" box in response to the
guestion asking for information regarding other-than-traffic
convictions, but also wote "No change" in the "Remarks" section.

The | aw judge rejected respondent’'s various affirmative
def enses regarding the crimnal convictions.® In connection wth
the 88 67.20(a)(1l) and 91.12 charges, the |aw judge nmade specific
credibility findings agai nst respondent.

On appeal, respondent repeats argunents nmade before and
rejected by the | aw judge. Because we find the | aw judge's
Cctober 5, 1992 and Novenber 17, 1992 deci sions thoroughly
address the issues, we need add little.*

Respondent conplains that the Adm nistrator waited too | ong
to bring this action. However, as the |aw judge found, we have
held that the only statute of [imtations, |egal or equitable,
that is applicable to these renedial proceedings is our own stale

conplaint rule. Admnistrator v. Brown, 4 NTSB 630, 631 (1982).

And that rule does not apply to cases in which a respondent's

qualifications have legitimtely been placed in issue.

3Respondent had argued, anong other things, that the
conplaint was barred by the statute of limtations, |aches, and
our stale conplaint rule (49 C F. R 821. 33).

‘W note that the |law judge did not specifically find
whether, in violating 8 67.20(a)(1), respondent fraudulently
conpl eted the application or whether he commtted the |esser
of fense of intentional falsification. Because the |aw judge
failed to nmake two extra findings required to find fraud (i.e.,
that the fal se representation was nmade with the intent to
deceive, and that action was taken in reliance on the
representation, see Hart v. MlLucas, 535 F.2d 516, 519 (9th G
1976)), we will assune he intended a finding of intentional
fal sification.
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Application of US Jet, NTSB Order EA-3817 (1993).

Respondent al so argues, as he did before the |aw judge, that

certificate action for these old convictions violates FAA policy.

To support this claim respondent cites a nenp that the | aw
judge refused to admt into the record (Tr. at 89-90) and we,
therefore, grant the Admnistrator's notion to strike the
argunent based on this nenp.®> As a general answer to
respondent's claim we note that we have affirned certificate
revocation in the case of both drug convictions and intentional

fal sifications on nedical applications. See Adm nistrator v.

Cassis, 4 NISB 555 (1982), reconsideration denied, 4 NTSB 562

(1983), aff'd, Cassis v. Helns, Admr., FAA et al, 737 F.2d 545

(6th Cr. 1984), Admnistrator v. Kolek, 5 NTSB 1437 (1986),

aff'd Kol ek v. Engen, 869 F.2d 1281 (9th Cr. 1989), and

Adm ni strator v. Hernandez, NTSB Order EA-3821 (1993).

Wth regard to the fal se answers on his nedica
applications, respondent reiterates his earlier argunent that the
medi cal application is anmbiguous. He also clainms that the
guestion about other-than-traffic convictions is irrelevant to
the issue of his nedical qualification. The latter argunent is

i napposite. The question was posed to respondent and he answered

®The nmeno nerely suggests that convictions prior to 1986
shoul d not be included in the project to which the neno is
directed. Moreover, the neno does not represent agency policy,
but nmerely the opinion of one FAA staffer and another rejected
exhibit (Tr. at 98) indicates that the FAA reserved the right to
prosecute ol d cases.
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it; it is no defense now that the question is irrelevant.® And,
the | aw judge properly found that we have rejected the 1lth

Crcuit's conclusion, in United States v. Manapat, 928 F.2d 1097

(11th Gr. 1991), that these conviction questions are anbi guous.

See Adm ni strator v. Barghel ane and Sue, NTSB Order EA-3430

(1991), and Adm nistrator v. Sue, NTSB Order EA-3877 (1993).

ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's notion to strike is granted; and

®Respondent does not offer the related argunment, rejected by
us in Admnistrator v. Johnson, 6 NTSB 720 (1988), that the
i nformation sought by the question is not material to the
intentional falsification analysis we conduct under Hart, supra
(elements of intentional falsification are: 1) a false
representation; 2) in reference to a material fact; and 3) nade
w th know edge of its falsity).
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3. The revocation of respondent's comercial pil ot
certificate shall begin 30 days fromthe date of service of this
order.’

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



